
their employees the right to pur-
chase ARS as a means to increase 
their future public retirement al-
lowances received from the retire-
ment systems in which they are 
members. As noted, the right the 
California legislature eliminated 
applies only to current public em-
ployees’ potential future purchases 
of ARS. Also, the Cal Fire court 
also observed that “unlike core 
pension rights, the opportunity to 
purchase ARS credit was not grant-
ed to public employees as deferred 
compensation for their work.”

Nevertheless, the Cal Fire court 
permitted the legislature to elim-
inate a right that the state, and 
some counties and cities, previ-
ously had granted their employ-
ees that directly impacted those 
employees’ future potential retire-
ment allowance amounts. Because 
the Cal Fire court concluded that 
the contracts clause did not protect 
a future right to purchase ARS, it 
did not deem that equitable con-
siderations warrant the invocation 
of estoppel to prevent the legisla-
ture, (or by extension a public em-
ployer and/ or public retirement 
board), from eliminating that right 
prospectively. The court also ex-
pressly did not assess the extent 
to which the PEPRA change was 
a reasonable modification of law 
consistent with the “successful op-
eration of a public retirement sys-
tem,” or whether, since the change 
was detrimental to the rights of 
certain current public employees, 
any “comparable new advantag-
es” should be provided to those 
employees, as a court would ana-
lyze under California Rule-based 
precedent.

What’s next on the horizon for 
the California Rule? Now that the 
Supreme Court has decided Cal 
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California Rule and public retirement system governance

By all indications, 2020 
will be the year in which 
the California Supreme 

Court speaks again on the scope of 
the “California Rule.” The ques-
tion at the top of many minds in 
the public pension arena is wheth-
er the court will make substantial 
changes to the rule and, if so, what 
these changes will be. The court 
has not yet indicated what it may 
say on that topic when it rules in 
the remaining four cases pending 
before it that allege violations of 
the California Rule. Meanwhile, 
two interrelated current issues 
important to public retirement 
system governance are being ad-
dressed in other California state 
court litigation. Those other issues 
— corrections of benefit errors 
and improvements in system oper-
ations — may well be impacted by 
the Supreme Court’s guidance on 
the scope of the California Rule, 
and they, too, warrant attention.

First, some terminology. “The 
California Rule” is a term used 
to describe a judicial doctrine 
that has developed in the state 
over more than half a century that 
provides contracts clause-based 
protection of a public employ-
ee’s right to continue accruing 
retirement benefits on the same 
or better terms during their future 
public employment as they did 
during their prior years of qualify-
ing public employment. This rule, 
also adopted in a number of oth-
er states, is premised on the view 
that retirement benefits provided 
through legislation or similar gov-
ernmental action are a form of de-
ferred compensation promised by 
the employer and thus are a part 

of the employment contract of the 
employee.

In March 2019, the California 
Supreme Court issued its first 
decision in five cases before it 
that challenge the constitution-
ality of various parts of the state 
legislature’s Public Employees’ 
Pension Reform Act of 2013 
(PEPRA) and related changes to 
statutes governing the State and 
county public retirement systems 
as provided in Assembly Bills 
340 and 197 (2012) (collectively, 
“AB 197”). In that case, Cal Fire 
Local 2881 v. California Public 
Employees’ Retirement System, 
6 Cal. 5th 965 (2019), the court 
provided a comprehensive analy-
sis of the predicates necessary to 
determining whether a particular 
employment or pension benefit 
is a “vested” contract right, and 
therefore constitutionally protect-
ed, under California law. The Cal 

Fire court unanimously concluded 
that “California’s public employ-
ees have never had a contractual 
right to the continued availabili-
ty of the opportunity to purchase 
[Additional Retirement Service, 
or ‘ARS’] credit.” Accordingly, 
the court stated that its decision 
“expresses no opinion on the var-
ious issues raised by the state and 
amici curiae relating to the scope 
of the California Rule.”

In Cal Fire, the court considered 
the constitutionality of a PEPRA 
provision that eliminated the au-
thority of both the state (through 
the California Public Employees 
Retirement System (aka “CalP-
ERS”)) and local public agencies 
— such as counties and cities op-
erating under the Public Employ-
ees Retirement Law (PERL) and 
other counties that operate under 
the County Employees Retirement 
Law of 1937 (CERL) — to grant 

PERSPECTIVE

Shutterstock

The California Supreme Court may well decide the 
contours of the California Rule in the coming year, but its 

decision in Alameda and the other pension cases set for 
review will also provide guidance on governance issues 

critical for public pension boards.
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Fire, the next case in line regard-
ing the constitutionality of another 
PEPRA-related statutory change 
is Alameda County Deputy Sher-
iff’s Assn. v. Alameda County 
Employees’ Retirement Assn., et 
al., S247095. Alameda is a con-
solidated proceeding involving 
three county retirement systems 
that operate under CERL. In short, 
the plaintiffs in these cases chal-
lenge provisions in AB 197 that 
preclude county retirement sys-
tems from prospectively including 
certain types of compensation in 
public employees’ retirement al-
lowance determinations, as a vio-
lation of the contract clauses in the 
state and federal constitutions.

In response, one retirement sys-
tem respondent took the position 
in briefing before the Supreme 
Court that, similar to Cal Fire, 
active county retirement system 
members did not have a constitu-
tionally protected contractual right 
to include in their pension calcula-
tions the specific types of compen-
sation the legislature decided must 
or could be eliminated from future 
“compensation earnable” deter-
minations by CERL retirement 
boards. The other two retirement 
system respondents argued that 
equitable estoppel is an improper 
legal basis upon which to force 
retirement systems to continue in-
cluding those compensation types 
in future determinations of com-
pensation earnable, assuming the 
legislature was constitutionally 
permitted to exclude them from 
compensation earnable determi-
nations in the first place.

Thus, just as the Cal Fire deci-
sion did not address the scope of 
the California Rule, we submit 
that if the court agrees with the 
retirement board respondents on 
the manner in which the Califor-
nia Rule applies and/or limits the 
applicability of estoppel with re-
spect to “compensation earnable” 
determinations, that Alameda 

need not either. But, even if Ala-
meda does not impact the scope of 
the California Rule, the case may 
have substantial ramifications for 
at least two related topics of im-
portance to California public re-
tirement system governance.

Related topic no. 1: Retirement 
System Correction of Errors.

California courts of appeal con-
sistently have permitted public 
retirement systems that discover 
they are paying higher retirement 
benefits than is permitted by stat-
ute to correct those payments 
prospectively. The most recent of 
those decisions was issued just 
last year in Blaser v. STRS, 37 Cal. 
App. 5th 349 (2019).

Blaser affirms the legal author-
ity of public pension systems to 
correct ongoing errors in the pay-
ment of benefits, even if the re-
tirement system discovered those 
errors more than three years be-
fore correcting them. The court in 
Blaser noted, however, that, “[o]n 
remand, the trial court may, upon 
request, address whether [Teach-
er Plaintiffs] are entitled to assert 
laches and/or estoppel, and, in the 
event it determines Teachers may 
do so, whether laches and/or es-
toppel serve as a bar to the asser-
tion by CalSTRS of claims related 
to overpayments.” Thus, the court 
left open the possibility that even 
though CalSTRS’ correction was 
not barred by the statute of lim-
itations, a trial court may invoke 
equitable principles of estoppel 
or laches to prevent the correction 
retroactively and/or prospectively. 
While the plaintiffs’ arguments in 
Blaser were not grounded in the 
California Rule, the estoppel ar-
gument may well be impacted by 
how the Supreme Court addresses 
that topic in Alameda.

Related topic no. 2: Retirement 
Board Attempts to Improve Sys-
tem Operations

The California Supreme Court 
and courts of appeal have histor-
ically upheld retirement boards’ 
attempts to modernize and im-
prove system operations, whether 
through their adjustments of ac-
tuarial assumptions in a manner 
that increases member contribu-
tions due to the retirement system 
[Internat’l Ass’n of Firefighters 
v. City of San Diego, 34 Cal. 3d 
292 (1983)] or through member 
reclassifications that impact their 
future retirement benefit accrual 
rights [Crumpler v. Board of Ad-
ministration, 32 Cal. App. 3d 567 
(1973)]. Percolating through court 
of appeal decisions, however, is 
the question of whether equitable 
considerations of either estoppel, 
laches, or both, could successfully 
be invoked to prevent retirement 
boards from, in their judgment, 
improving the sound operation of 
the retirement system on a pro-
spective basis by making changes 
applicable to current active mem-
bers of the retirement system. 
A question raised by Alameda 
is whether such potential future 
changes to improve system oper-
ations also may include a board’s 

determination to exclude certain 
types of non-“core” pay items — 
on the theory that their inclusion 
in retirement allowance calcula-
tions is not protected by the con-
tracts clause.

The California Supreme Court 
may well decide the contours of 
the California Rule in the coming 
year, but its decision in Alameda 
and the other pension cases set 
for review will also provide guid-
ance on governance issues critical 
for public pension boards. The 
California Constitution expressly 
affords public retirement boards 
“plenary authority, consistent 
with their fiduciary responsibili-
ties,” to administer the retirement 
systems they govern. What does 
that express grant of authority and 
discretion mean, if not to permit 
them to correct errors and improve 
operations within the retirement 
system, after a careful balancing 
of short and long-term interests of 
their members and beneficiaries? 
No doubt the Supreme Court’s 
guidance on these topics will be 
critical to the next decade of pub-
lic retirement system governance 
in California. 
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